
A Bill for an Act entitled: "An Act reducing the amount of water

that may appropriated without a permit; and amending section B5-

2-306, MCA. "

Be it enacted bv the Leqislature of the State of Montana:

Section 1. Section 85-2-306, MCA, is amended to read:

"85-2-305. Exceptions to permit reguirements. (1) (a)

Except as provided in subsection (1) (b), ground water may be

appropriated only by a person who has a possessory interest in
the property where the water is to be put to beneficj-al use and
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(b) If another person has rights in the ground water

development works, water may be appropriated with the written
consent of the person wlt.h those property rights ot, if the

ground water development works are on national- forest system

l-ands, with any prior written special use authorization required

by federal law to occupy/ use, or traverse national forest system

l-ands for the purpose of diversion, impoundment, storage,

transportation, withdrawal, use, or distribut.ion of water under

the certificate.
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(c) If the person does not have a possessory
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appropriated, t.he person shal-1 provide to the owner of the real
property written notification of the works and the person's

intent to appropriate ground water from the works. The writ.ten

notification must be provided to the landowner at least 30 days

prior to constructing any associated works or, if no new or

expanded works are proposed, 30 days prior to appropriating the

water. The written notification under this subsection is a notice

requirement only and does noL create an easement in or over the

real property where the ground water development works are

located.

(2) Inside the boundaries of a controlled sround water

area, ground water may be appropriated only:

(a) according to a permit received pursuant t.o 85-2-508; or

(b) according to the requirements of a rul_e promulgated

pursuant to 85-2-506.

(3) (a) (i) Except as provided in subsection (3) (a) (ii),

outside the boundaries of a contro.l-led ground water area, a

permit is not required before appropriating qround water by means

of a well or developed spring:

(A) with a maximum appropriation of 35 10 gallons a minute

orless-no|t.oexceedtffiaconSumedtota]of]-acre-

foot a year, except that a combined appropriation from the same

source from two or more wells or devel-oped springs exceeding this

l-imitation requi-res a permit; or

(B) when the appropriation is made by a local governmental_

fire agency organized under Title J, chapter 33, and the

appropriation is used only for emergency fire protection, which
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(ii) Outside the boundaries of a controll-ed ground water

area, a permit is not required before appropriating ground water

by means of a well or developed spring with a maximum

:nnrnhri:rinn of 350 oal lnns a minUte Of leSS fOf USe inYqr rvrrr

nonconsumptive geothermal heating or cooling exchange

applications if all of the wat.er extracted is returned without

delay to the same source aquifer and if the distance between t.he

extraction well and both the nearest existing wel-l and the

hydraulically connected surface waters is more than twice the

distance between the extraction well and the iniect.ion well.

(b) (i) Within 60 days of completion of the well or

developed spring and appropriation of the ground water for

beneficial use, the appropriaLor shal-1 file a notice of
r.nmnl ol_ i nn uri i- h l- ho r{an:rimont- an : €nrm nrnrri dad l^rrz thouvrrrlJrgLrurl wa Lrr LrrE ugyq! LlrrgItL url a !v!]LL y!vv!gEu uJ Lrts

department through its offices.

(ii) Upon receipt of the notice, the department shall review

the notice and may, before issuing a certificate of water right,

return a defective notice for correction or completion, together

with the reasons for returninq it. A notice does not lose

nr-i nri i- rz nt ri I inn honarrqo ^f defeCts if the nOtiCe iS COrreCted,

completed, and refiled with the department withj-n 30 days of

notification of defects or within a further time as the

department may allow, not to exceed 6 months.

(iii) If a noti-ce is not correcled and completed within the

t i mc a I I nwcri _ tho nri ori t\/ .l-F^ ^€ -^^-^^-iation is the date ofurrrrs q!ruwsu, Lrrs p! f ur f uy ua LE u! opl/tvy!

refiling a correct. and complete notice with the department.
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(c) A certificate of water right may not be issued until a

correcL and complete notice has been filed with t.he department,

incl-uding proof of landowner notification or a written federal

special use authorization as necessary under subsection (1). The

original of the certificate must be sent to the appropriator. The

denarl-menf shalI keen a.rorlv of the certificate in its office in""rJ

Helena. The date of filing of the notice of completion is the

dafp nf nri ori frr nf fhe ri oht.

(4) An appropriator of ground water by means of a well or

developed spring first put to beneficial use between January 1-,

7962, and July 1, 1973, who did not file a notice of completion,

as required by laws in force prior to April 74, 198I, with the

county cl-erk and recorder shall- file a notice of completion, as

provided in subsection (3), with the department to perfect the

water ri rrhf The f il incr of a claim nttrsttant to B5-2-22I isvYquur !lYrru, !rrrrrY

sufficient notice of completion under this subsection. The

priority date of the appropriation is the date of the fi-ling of a

notice, as provided in subsection (3), or the date of the filing

of the claim of existing water right.

(5) An appropriation under subsection (4) is an existing

right, and a permit is not required. However, the department

shal-l- acknowledge the receipt of a correct and complete filing of

a notice of completion, except that. for an appropriation of 35

gallons a minute or less, not to exceed 10 acre-feet a year, the

department shall issue a certificate of water right. If a

certificate is i-ssued under this secti-on, a certificate need not

be issued under the adjudication proceedings provided for in
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B5-2-236.

( 6\ A nofmit iS noL recrrli rerl l-rcf nrc r-onst rrrr-t i n.r en\v/ vyurluu vulvls uvrloLluvLrrr\, ul

impoundment or pit and appropriating water for use by livestock

' (d) the impoundment or pit is to be constructed on and wj-Il

be accessible to a parcel of l-and that is owned or under the

control of the applicant and that is 40 acres or larger.
(1) (a) Within 60 days after constructing an impoundment or

nif fhn rnn-anrir{.nr -l--'ll =nnl.r €nr . ^armil. :e nraq.ril-rod hrrlJtLr LrrE dIJyrUlJrJctLUI SIldJ_I dPPry IUI d Pe-...- rusu uy

this part. Subject to subsection (7) (b), upon receipt of a

correct. and compl-ete application for a stock water provisional

permit, the department shall automatically issue a provisional

permit. If the department determines after a hearing that the

ri ohfs nf ofhrrr rnnrnnri:]-nrg haVe been Of WiIl_ be adVefSefv
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it considers necessary to protect the rights of other

appropriators.

(b) If the impoundment or pit is on nationaf forest system

lands, drr application is not correct and complete under this
section until the applicant has submitted proof of any written
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special use authorization required by federal 1aw to occupy' use,

or traverse national forest system fands for the purpose of

diversion, impoundment, storage, transportation, withdrawal-, use'

or distribution of water under the permit.

(8) A person may also appropriate water without applying

for or prior to receiving a permit under rules adopted by t.he

department under B5-2-113. "

{Internaf References to 85-2-306:
85-2-102 x* 85-2-773x 85-2-235 x
85-2-322 x B5-2-330x 85-2-347x
85-2-401 x B5-20-607x 85-20-901x
B5-20-907x 85-20-907x 85-20-901x
85-20-90lx 85-20-907x B5-20-90lx
85-20-90lx 85-20-901x 85-20-907x
85-20-901x 85-20-90lx 85-20-907x
85-20-901x 85-20-907x B5-20-901x

85-2-302 x
85-2-343 x
85-20-901 x
85-20-901x
85-20-901 x
85-20-901x
I 5-2 0- 90 1x
85-20-1501x j
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